
CONSUMER CREDIT AND OVERINDEBTEDNESS: THE BRAZILIAN
EXPERIENCE

Crédito ao consumidor e superendividamento: a experiência brasileira
Revista de Direito do Consumidor | vol. 130/2020 | p. 65 - 77 | Jul - Ago / 2020

DTR\2020\8417

Bruno Miragem
Professor of the Law School at the Federal University of Rio Grande do Sul (Brazil).
Attorney-at-Law. bmiragem@uol.com.br

Área do Direito: Consumidor
Resumo: Este artigo é resultado da palestra proferida no Simpósio Jurídico Brasileiro de
2019 na Harvard Law School e tem como objetivo analisar o crédito ao consumidor e o
endividamento do consumidor, de modo a descrever a experiência e os desafios
brasileiros sobre o tema. Devido ao histórico econômico envolvendo a expansão do
crédito no Brasil, o texto foi dividido em duas partes principais: (i) o esboço da
experiência brasileira na promoção do crédito (e seu impacto no desenvolvimento
econômico), seguido pela (ii) experiência do superendividamento do consumidor como
um fenômeno recente, no qual os esforços dos atores de proteção ao consumidor para
oferecer uma solução justa às famílias brasileiras são finalmente discutidos, juntamente
com a situação atual do projeto de lei sobre o superendividamento no Congresso
Nacional.
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Abstract: This paper originates from the lecture given at the 2019 Brazilian Legal
Symposium at Harvard Law School and is aimed at analyzing consumer credit and
consumer indebtedness, so as to describe the Brazilian experience and challenges on the
topic. Due to the historical economic background involving the expansion of credit in
Brazil the text has been divided in two main parts, (i) the outline of the Brazilian
experience in credit promotion (and its impact on economic development), followed by
(ii) the consumer overindebtedness experience as a recent phenomenon, in which the
consumer protection actors effort to grant a fair solution to the Brazilian families is
finally discussed, along with current situation of the proposed bill on overindebtedness
before the national congress.
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Good afternoon1. I thank you for the invitation to join this Brazil Legal Symposium at
Harvard Law School, especially to discuss consumer credit and consumer indebtedness,
and to describe the Brazilian experience and challenges on the topic. It is also a great
pleasure to share this panel with Professor Shawn Cole, whom I certainly have a lot to
learn from.

I will break down my overview into two parts. The first one will outline the Brazilian
experience in promoting credit at its different stages and its impact on economic
development. The second one will locate the consumer overindebtedness experience as a
recent phenomenon in Brazilian Society, the current stage of the debates concerning the
measures envisioned to prevent it and the framework of the legal relations it
encompasses.
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In Brazil, not unlike other countries, the development of a financial system that allowed
the offer of consumer credit was a key element to promote national development.

Consumer credit in Brazil is a relatively recent fact, having begun to develop around the
second half of the twentieth century. In the nineteenth century, the first decades of
independent Brazil saw slavery as the main source of labor in an economy founded
mostly on large farmlands, originally sugar cane, then coffee2. Thus, lacking a sizeable
class of paid workers, and with most of the population living outside of urban centers,
consumption in city markets was accessible to a very limited number of people.

The arrival of European immigrants of many origins (though mostly German and Italian)
still in the nineteenth century started some commerce – and therefore consumption – in
the cities they created, or where they settled, though not enough to cause a significant
change in the consumption profile of the population. Upon the abolition of slavery in
1888, the former slaves did not immediately join the formal labor market. On the
contrary, many immediately became unemployed or took on underemployment, which
naturally hindered the formation of a relevant consumer market, or even the framing, at
that early moment, of a consumer credit system in Brazil3.

Even the structuring of the banking system4 in the country evolves slowly throughout
the nineteenth century and the beginning of the twentieth century. It was highly
concentrated on public banks (mostly Banco do Brasil) and some regional banks, all of
which were almost exclusively dedicated to financing the earliest business activity or the
owners of large farmlands. In that context, the first consumer credit experiences are
punctual, by means of store owners who granted direct credit based on “personal trust”
(or “fiado,” to use the Brazilian word for it), and manually recorded debts that accrued
and were paid regularly – mostly forming the common practice of monthly payment of
the debts in trading posts in the countryside as well as in urban centers. However, it
lacked most formalities, and it was available only to repeat customers who were already
known to the traders who granted credit. Scholars call them “chains of cordiality”
between these traders and their customers, in which the concession of credit was a
“personal favor,” and the settlement of the debt was more a moral obligation than a
legal liability.

Only starting in the 1950s do we see the outline of a modern consumer market in Brazil,
mostly as a result of a fast urbanization process and the resulting increase in paid labor
in urban centers, which immediately increased social mobility and thus the need for
products and services directly from the market. This is also the period when the first
credit cards come into existence, becoming a new form of payment for local commerce
purchases. However, the lack of reliable information about the payment history and
general profile of potential credit takers inhibited the concession of consumer credit.

It is only towards the end of the 1950s, given a new direction of the economic policies
towards stimulating the expansion of Brazilian industry in order to produce durable
consumer goods, that the circulation of merchandise based only on the current income of
the average Brazilian became insufficient. That called for the creation of consumer
financing instruments to encourage the consumption of these new goods being
manufactured nationally.

Then, in 1964, an institutional framework for the National Financial System is defined as
part of the guidance of a government economic policy, and it organizes banking activity
with the “Bank Reform Act” (Act 4595 of 31 Dec 1964)5, the capital market with a
“Capital Market Act” (Act 4728 of 14 Jul 1965)6, and the private insurance system with
an “Insurance Act” (Decree-Act 73 of 21 Nov 1966)7. The organization of a strong
popular housing financing system8 around that same time should be noted as well.

The economic development that followed in the 1960s and 1970s boosts consumption
and sets the ground for banking credit for that purpose, with increased access of the
population to banking services. Credit intermediation as a professional activity, on its
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turn, is reserved for financing institutions by law (article 17 of Act 4595/64)9, which is
why bank participation in the various consumer credit arrangements becomes
mandatory.

In the 1980s, the significant increase in inflation rates makes consumer credit a
necessity for families, because of the imbalance between salary income and their needs
of goods and services10. However, the disorganization of the economy, including the
enacting of a number of monetary stabilization plans, constrains long-term credit-taking
due to the uncertainties concerning the ability to maintain employment and income to
honor debt payments.

Only in the mid-1990s, with “Plano Real,” the first successful economic stabilization plan
11, and the attainment of monetary and price stability – thus preserving the purchasing
power of currency – can one observe a consistent expansion of consumer credit in Brazil,
mostly given the growing popularization of banking services throughout the country.

On their turn, banking institutions reorganized their activities and extended consumer
credit operations (known as “personal credit”) aimed at natural persons. At the turn of
the century, 40% of the total credit issued in the market was targeted to “personal
credit,” or consumers as natural persons12. Likewise, new alternatives of popular credit
were created, such as consigned credit13 (charged directly against payroll), which is
simpler and granted to retirees at lower rates, as well as greater ease to obtain credit
cards and debit cards with credit functionalities, making up what has undoubtedly
become the greatest movement of banking inclusion in the history of the country.

In the same manner, a broader internal market, resulting from consumer credit, also
contributed to the increase of the average income countrywide, and to greater social
mobility among the lower income population, the expansion of the so-called
middle-income class, and the increased consumption of durable goods (such as real
estate for own homes) as well as vehicles, computers, smartphones and others14.

In that sense, the explanations to the increase in the concession of consumer credit to
natural persons and its impact are divided into those that assess it from its identification
as an instrument to acquire goods that only becomes possible to popular classes through
financing (strengthening “consumerism”)15, and those that perceive the offering of
continued banking credit as a means to round off the standard income of families, which
is not enough to face all their necessities.

Such expansion of credit, however, gives rise to an increase in consumer debt and
inability to pay, with exponential growth of debts by added interest and default fines,
thus causing the phenomenon of consumer overindebtedness16. Having identified this
circumstance, we can move on to examine what has been proposed in Law – mostly
Consumer Law – to protect the best interest of consumers and to prevent future
situations.

II – OVERINDEBTEDNESS OF CONSUMERS AND THE SOLUTIONS BRAZILIAN CONSUMER
LAW PROPOSES

Traditionally, the inability of a natural person to pay debt is what leads to what Brazilian
Law calls civil insolvency. However, although set forth in Civil Proceedings Law, the
procedure to declare the civil insolvency of a debtor never attracted much interest from
legal scholars17, nor was it used systematically by creditors in order to constrain debtors
to pay. It deserves some attention as far as credit fraud is defined, within the scope of
Contract Law, when the debtor, having the intention to default payment, transfers
personal assets to a third party and thus becomes insolvent. In such cases, the contract
that allowed for that may be ruled null and void, and the creditors may reach the assets
of the debtor in order to comply with the liabilities.

Other than that, civil insolvency has never been a favorite. There are many reasons for
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that. Firstly, the time and cost of litigation to have the debtor in default declared
insolvent do not pay off the creditor’s efforts. After all, such declaration will serve only as
admonition to the debtor but given the lack of assets to pay off the debt it will not be a
useful advantage for the plaintiffs. In fact, a sign of such disinterest is that the recent
passing of a new Civil Proceedings Code, in 2015, did not address the subject, so that
the rules of the previous Code are still in force until a new act is passed with the purpose
of ruling this point specifically.

Secondly, the absence of a general procedure to collect debts from a natural person –
unlike the bankruptcy procedure that applies to businesses – limits insolvency to cases
of a single creditor, in which the creditors suing the debtor cannot identify assets enough
to cover the debt. The concourse of creditors for the assets of the insolvent debtor, on
its turn, would assemble only those who did not hold a legal preference towards their
title deeds that might give them priority. In such case, often the cost to file the
proceedings and collect the debt would not compensate the effort, since the preferred
credits would not leave out other assets enough.

A third practical reason also plays against the use of civil insolvency. It is the obvious
fact that, unlike companies that undergo bankruptcy proceedings in Brazil, the natural
person in debt and declared insolvent cannot be “extinct.” In other words, he or she will
still live and need to survive, which will require a bare minimum set of assets. The
statutory solution grants creditors the administration of the assets of the natural person
in debt, which disregards survival needs at a bare minimum and therefore has never
been applied by any courts in the manner set forth by the law.

Likewise, if the bankruptcy of a business highlights the inability of management to
practice such risky activity to the detriment of society – which justifies its eventual
extinction, or even prior to that the adoption of measures that allow for the recovery of
the business – on the other hand it is doubtful that punishing a natural person as gravely
as a civil insolvency might allow – which includes the restriction of engagements that
might compromise the insolvent’s assets for up to five years – would be appropriate to
the current state of our consumer society, in which temporary financial difficulties of
varied intensity are common throughout one’s life.

That sets the ground for propositions to regulate consumer overindebtedness, especially
from the study of other legal systems – including that of the United States – with
attention to the prevention of such situations as well as to the adoption of procedures
that allow for the consumer to reenter the consumption market, thus balancing the
instruments of debt collection and debtor asset constraint with the need to preserve
living dignity while responding to the debts.

The main initiative towards that, stemming from studies at several academic institutions
and originally at the Federal University at Rio Grande do Sul18, will be the proposition of
a bill to amend the Consumer Defense Code with two purposes: a) to reinforce the
duties of information, clarification and advice prior to entering a credit contract, so as to
make the consequences of indebtedness clear to the consumer; b) in the case of
previous situations of indebtedness, and upon identification of consumer’s inability to
pay all creditors, set forth a negotiation agenda with the participation of all creditors,
thus leading to the composition of a sort of concourse of creditors that stops debt growth
and offers time for debt payment.

This bill is under analysis in the Brazilian Congress19. It has been approved by the
Senate and it now waits for deliberation in the House of Representatives.

The bill defines overindebtedness as the “clear impossibility of the natural person debtor
in good faith to pay the entire amount of his or her consumer due debts, whether
present or future, without compromising his or her bare minimum livelihood, in the
terms of this regulation.”20 The concept comprises any financial commitment the debtor
has taken over, including credit operations, long term purchases and recurrent services.
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With regards to the first goal, which is to reinforce the right to information21 and
clarification of the credit consumer, the bill defines the creation of a norm into the
Consumer Defense Code that forbids the indication, in credit advertising, that it is free
credit, as well as other expressions that may mislead the consumer. Likewise, it forbids
ads from stating that the contract will be entered without a consultation to consumer
protection services, to avoid encouraging consumers already in debt to contract them.

The enforcement of these obligations is especially important when considering that,
according to 2018 survey data, three out of ten Brazilians between 15 and 64 years of
age, i.e. 29% (twenty-nine percent) of the population, or 38 million people, are
considered illiterate. In that group, 8% cannot read or write, and the other 21% are not
able to understand a written text (functionally illiterate)22.

With regards to the duties of prior information, the bill states that when purchasing
products through financing the total cost of the credit operation ought to be informed
with the interest and interest rates that apply, at least, as well as the price of the
product with and without financing.

Before entering a credit agreement, the creditor will have to inform the consumer,
according to the proposed bill, about the granted credit and its costs as well as the
consequences of default, and in doing so will have to take into consideration the
consumer’s age, health state, education and social condition. Also, it sets forth an
obligation for the creditor to assess the consumer’s ability to pay, by requiring
documents and information needed to do that. Finally, it defines a duty to disclose to the
consumer who the credit supplier is, and to hand over a copy of the contract with all
relevant information.

The bill also sets forth restrictions to the conduct of certain suppliers, such as credit card
operators, prohibiting debts that have been disputed to be recorded and collected as
long as the consumer dispute has not been appropriately addressed23. Likewise, the
following will be infractions to the rights of consumers: failing to hand over a copy of the
contract to the credit consumer24; obstructing the dispute of a payment due to fraud25;
harassing a consumer in a special state of vulnerability with the purpose of entering a
contract26; and listing the consumer in credit restriction databases when the debt has
been disputed in court.

It also sets forth a top limit for loans consigned against payroll as 30% of the
consumer’s monthly net income.27 Failure to observe this limit will allow the extension of
the consumer’s payment terms without an increase in costs or debt-related interest28.

However, the most substantial innovation of the bill concerns the creation of a process to
renegotiate debts with the intervention of a judge, through which the overindebted
consumer will be able to present a payment plan to meet debts within a period of five
years. This payment plan will be submitted to the creditors. This payment plan ought to
include, besides the conditions to service the debt, the extension of terms of payment
and the reduction of debt costs for the consumer, as well as the consumer’s commitment
not to incur new debts that worsen his or her situation29.

Some of the criticism to the renegotiation procedure as proposed in the bill is that it
does not encompass all debts of the consumer, with the explicit exclusion of spousal,
child and parental support as well as tax debts, and those purposefully entered into with
the intention of not being paid.

Another common criticism is the moral risk affecting the appropriate fulfilling of contracts
that this process of renegotiation might cause. From that standpoint, the answer to
critics is that a minimum time lapse is set forth before a consumer can propose a
different global renegotiation process. The bill, on that point, defines that the consumer
can only propose a new renegotiation of debts two years after the liquidation of all debts
as detailed in the payment plan of the previous process30.
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Another topic of debate concerns adherence to the payment plan approved by the judge.
An attempted agreement is assumed to exist from the consumer’s proposal to all
creditors. However, if such agreement is not reached, a payment plan can be imposed
by court order, if it ensures that creditors receive at least the principal of debt,
inflation-adjusted. In that case, the maximum term for repayment will be five years, and
the first installment will be due in six months after the court adjudicates the payment
plan.

These solutions, which are in part inspired by experiences of different countries, are
currently under discussion in the National Congress, and opinions are divided, mostly
regarding the imposition of a court-ordered payment plan in case the negotiation terms
are not accepted by the creditors.

On the other hand, the greatest merit of the proposed model is to provide a debt
payment opportunity to the overindebted consumer, and the possibility to bring him or
her back into the consumer market (and this is inspired by the “fresh start” of the
American experience31), while saving the debtor’s ability to ensure resources for
subsistence.

The benefits of having a statute set forth instruments to prevent overindebtedness and
debt renegotiation with overindebted consumers are also perceived from the viewpoint of
financial system stability, given a scenario that in February of 2019, according to the
National Confederation of Commerce, 60.1% (sixty point one percent) of Brazilian
families have debts, of which 23.1% (twenty-three point one percent) are in default with
at least one of them32.

The reasons for default, besides occasional specific financial trouble arising from
consumer-related circumstances (personal situations such as family illness, death or
unexpected pregnancy, which put pressure on family budgets) also result from factors
related to the general economic situation that affect debtors, such as unemployment. On
that topic, the unemployment index in Brazil is currently at 12.4% (twelve-point four
percent) of the economically active population, which represents 13.1 million people
today, according to official data from the Brazilian Institute of Geography and Statistics
as of February of 201933.

These data points, when placed next to the debates on the extension of the legal
measures to deal with overindebtedness in Brazil, speak to its importance not only to
protect the dignity of debtors and the need to ensure their subsistence, but also to the
stability of the economic system itself.

The challenge at hand is to make sure that such overindebtedness prevention rules, as
well as those that set forth the possibility to renegotiate debts in extreme situations,
remain updated with regards to new credit concession forms that arise rapidly, mainly
due to the massive use of technology and the internet. Likewise, the proper balance
between the possibility of debt renegotiation by the overindebted and the need to
preserve the natural efficacy of credit in a consumer society, which is the ability to
demand it and ensure the legitimate interest of the creditor, while addressing
exceptional situations and their preservation as tools that are fundamental to
development.

Thank you all very much for your attention.
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27 In the original text of the proposed bill: Art. 54-E. “Art. 54-E. Nos contratos em que o
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from DERRUPPÉ, Jean. Rapport de synthese. L'endettement. Travaux de l'Association
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Endividamento e Inadimplemento do Consumidor - PEIC) produced monthly by the
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